
INDEPENDENT 
CONTRACTOR 
POLICY & 
PROCEDURES



In d e p e n d e n t  Co n t ra c t o r  (IC) vs  Em p lo ye e  De fin e d  

IC vs  Em p lo ye e  

IC Re q u e s t  Fo rm  Re vie w  

Ch e rw e ll

IC P o lic y  Ch a n g e



IC VS Em p lo ye e  De fin e d

E MP LO YE E : AN INDIVIDUAL IN AN EMPLOYMENT SITUATION IN WHICH THE 
EMP LO YER H AS  TH E RIGH T TO  CO N TRO L AN D DIRECT TH E IN DIVIDUAL W ITH  
REGARD TO  TH E RES ULT TO  BE ACCO MP LIS H ED AN D TH E P RO CES S  BY W H ICH  
TH E RES ULT IS  ACCO MP LIS H ED .

IN DE P E N DE N T CO N TRACTO RS : IN DIVIDUALS  W H O  REN DER A S ERVICE AN D MEET 
CO N TRACTO R CO N DITIO N S  ES TABLIS H ED BY TH E IRS . TH EY TYP ICALLY H AVE A 
S EP ARATE W O RKP LACE, ARE N O T S UP ERVIS ED, AN D H AVE A P ARTICULAR S ET O F 
S KILLS  N O T AVAILABLE ELS EW H ERE W ITH IN  TH E O RGAN IZ ATIO N . TH EY ARE N O T 
EN TITLED TO  EMP LO YEE BEN EFITS , ARE N O T CO VERED BY W O RKERS '  
CO MP EN S ATIO N .



AB - 5 
Under Federal law, a worker is either an employee or an independent contractor. An 
in d ivid u a l c a n n o t  b e  b o t h  a n  e m p lo ye e  a n d  a n  in d e p e n d e n t  c o n t ra c t o r fo r t h e  sa m e  
e m p lo ye r a t  t h e  sa m e  t im e . Fo r t h is re a so n , CSU a d o p t s a  sin g le  t e st  fo r d e t e rm in in g  
w h e t h e r a  p e rso n  is a n  e m p lo ye e  o r in d e p e n d e n t  c o n t ra c t o r. Th a t  t e st  is  t h e  o n e  
a d o p t e d  b y t h e  Ca lifo rn ia  Su p re m e  Co u rt  in  it s  Dyn a m e x Op e ra t io n s We st , In c . v. 
Su p e rio r Co u rt  d e c isio n , b e c a u se  it  w ill yie ld  a  re su lt  t h a t  c o m p lie s w it h  a ll a p p lic a b le  
c la ssific a t io n  ru le s. We  w ill re fe r t o  t h is a s t h e  Dyn a m e x Te st .

Re s o u rc e s

• In d e p e n d e n t  Co n t ra c t o r  Gu id e lin e s  
• As s e m b ly  Bill - 5

https://www.csusb.edu/human-resources/classification-compensation-services/independent-contractor-information
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB5


(1) DYN AME X TE S T (“ABC TE S T”) UNDER THE DYNAMEX TEST, A WORKER 
IS  P RES UMED TO  BE AN  EMP LO YEE UN LES S  TH E CS U ES TABLIS H ES  EACH  
O F TH E FO LLO W IN G REQ UIR EMEN TS :

• TH E W O RKE R IS FREE FRO M TH E E MP LO YE R’S CO N TRO L AN D
DIRE CTIO N . TH IS MEAN S TH AT TH E H IRIN G EN TITY MUS T N O T BE
ABLE TO CO N TRO L O R DIRECT W H AT TH E W O RKER DO ES , EITH ER BY
CO N TRACT O R IN ACTUAL P RACTICE; AN D

IN DEP EN DEN T C O N TA C TO R ( IC )  
P O LIC Y C HA N G E 



• TH E W O RKE R P E RFO RMS A S E RVICE TH AT IS E ITH E R O UTS IDE TH E
US UAL CO URS E O F TH E BUS IN E S S FO R W H ICH S UCH S E RVICE IS
P E RFO RME D O R TH AT S UCH S E RVICE IS P E RFO RME D O UTS IDE O F
ALL TH E P LACE S O F BUS IN E S S O F TH E E N TE RP RIS E FO R W H ICH
S UCH S E RVICE IS P E RFO RME D. FOR EXAMPLE, A CAMPUS CANNOT
HIRE A FACULTY IN COUNSELING TO WORK AS AN INDEPENDENT
CONTRACTOR FOR THE PURPOSES OF CONFLICT RESOLUTION OR
HIRE INSTRUCTORS TO TEACH A CERTIFICATE PROGRAM AS
INDEPENDENT CONTRACTORS . NOR CAN A CAMPUS HIRE AN
INDEPENDENT CONTRACTOR TO PERFORM IT SERVICES THAT ARE
ALREADY BEING PERFORMED BY CAMPUS STAFF ; AND

IN DEP EN DEN T C O N TA C TO R ( IC )  
P O LIC Y C HA N G E 



• TH E  W O RKE R CUS TO MARILY E N GAGE S  IN  AN  IN DE P E N DE N TLY 
E S TABLIS H E D TRADE , O CCUP ATIO N , P RO FE S S IO N , O R BUS IN E S S .
FACTORS RELEVANT TO THIS DETERMINATION INCLUDE WHETHER 
THE BUSINESS IS INCORPORATED OR LICENSED, WHETHER THE 
SERVICES ARE ADVERTISED, AND WHETHER THE CONTRACTOR 
ALSO OFFERS SERVICES TO THE PUBLIC OR OTHER POTENTIAL 
CUSTOMERS.

IT IS THE CAMPUS’ BURDEN TO SATISFY (1), (2) AND (3) TO ESTABLISH 
THAT THE WORKER IS AN INDEPENDENT CONTRACTOR . IF IT FAILS TO 
ESTABLISH ANY ONE OF THESE THREE REQUIREMENTS, THE WORKER 
MUST BE TREATED AS AN EMPLOYEE. THERE ARE VERY FEW 
CIRCUMSTANCES IN WHICH INDIVIDUALS CAN PROPERLY BE 
CONSIDERED INDEPENDENT CONTRACTORS.

IN DEP EN DEN T C O N TA C TO R ( IC )  
P O LIC Y C HA N G E 



IN DEP EN DEN T C O N TA C TO R ( IC )  
P O LIC Y C HA N G E 

(2) OTHER LIMITATIONS & 
RES TRICTIO N S

CAMP USES MAY 
NO T CO NTRACT 

W ITH CURRENT O R 
RECENTLY 

SEP ARATED CSU 
EMP LO YEES

P RO CTO RS , 
READERS AND 

GARDENERS

CURRENT CSU 
FACULTY MEMBERS 

(MUST CO NSIDER 
ADDITIO NAL 

EMP LO YMENT FTE 
MAXIMUM)



IN DE P E N DE N T CO N TR ACTO R  (IC) P O LICY 
CH AN GE  

(3 )IMP O R TAN CE  O F P R O P E R CLAS S IFICATIO N ? 

MISCLASSIFICATION OF WORKERS – VIO LATIO N S  AN D P EN ALTIES  IT IS  
IMP O RTAN T TO  DETERMIN E TH E CO RRECT CLAS S IFICATIO N  O F
W O RKERS  AS  EMP LO YEES  O R IN DEP EN DEN T CO N TRACTO RS . 

CALIFO R N IA LAW  ALLO W S  CIVIL P E N ALTIE S  TO  BE  CH AR GE D TO  
E MP LO YE R S  TH AT IN TE N TIO N ALLY MIS CLAS S IFY W O R KE R S . TH E  FIN E  
CAN  R AN GE  BE TW E E N  $ 5 ,0 0 0  AN D $ 15 ,0 0 0  P E R  VIO LATIO N , AN D IF  
TH E R E  IS  A P ATTE R N  O F W ILLFUL MIS CLAS S IFICATIO N , TH E  CO UR TS  CAN  
FIN E  E MP LO YE R S  AN  ADDITIO N AL $ 10 ,0 0 0  TO  $ 2 5 ,0 0 0 .



IN DE P E N DE N T CO N TR ACTO R  (IC) P O LICY 
CH AN GE  

3. IMPORTANCE OF PROPER CLASSIFICATION? 

THIS DISTINCTION IS SIGNIFICANT BECAUSE AN INCORRECTDETERMINATION COULD RESULT 
IN THE FOLLOWING:

• WAGE LIABILITY, INCLUDING OVERTIME;
• BENEFIT LIABILITY, INCLUDING RETIREMENT;
• LOSS OF REIMBURSEMENT UNDER FEDERAL CONTRACT AND GRANT FUNDS;
• PENALTIES FOR VIOLATION OF STATE AND FEDERAL TAX WITHHOLDING LAWS;
• PENALTIES FOR VIOLATION OF FEDERAL LAWS PERTAINING TO THE EMPLOYMENT OF

NONRESIDENT ALIENS (FORM I-9).

IN ADDITION, THE FOLLOWING EMPLOYMENT-RELATED REQUIREMENTS MAY BE VIOLATED: 

• STATE POLITICAL REFORM ACT FINANCIAL CONFLICT OF INTEREST RULES;
• WORKERS' COMPENSATION AND UNEMPLOYMENT INSURANCE COVERAG 

REQUIREMENTS.



H UMAN  R E S O UR CE S  

Hu m a n  Re so u r ce s  v e r ifie s  t h a t  t h e  w o r k  d o e s  n o t  fa ll w ith in  a  CSU 
Cla ss ifica t io n .

In  t h e  e v e n t  t h a t  Hu m a n  Re so u r ce s  id e n t ifie s  t h e  sco p e  o f w o r k  t o  b e  
in  lin e  o f a  CSU Cla ss ifica t io n ,  t h e  d e p a r tm e n t  m u st  fo llo w  th e  
a p p r o p r ia t e  ca m p u s  h ir in g  g u id e lin e s  v ia  t h e  Ta le n t  Acq u is it io n  
p r o ce ss .

Un io n  No t ice  fo r  S t a ff Cla ss ifica t io n  De te r m in a t io n :                  
Em p lo y e e  & La b o r  Re la t io n .

9 0  d a y  w r it t e n  n o t ice  t o  Un io n ,  3 0  d a y  fo r  r e sp o n se  - t o t a l 12 0  d a y s .

De p a r tm e n t s  sh o u ld  b e  a ct iv e  a n d  n o t  r e a ct iv e  r e g a r d in g  
In d e p e n d e n t  Co n t r a cto r  r e q u e s t s .  



MASTER ENABLING CONTRACT
(MEA)

Th ird  p a r t y  ve n d o rs  t h a t  h a ve  a n  a c t ive  Ma s t e r  
En a b lin g  Co n t ra c t  (MEA) s h o u ld  w o rk  d ire c t ly  
w it h  P ro c u re m e n t . 



IC VS EMP LOYEES

VS 

EMP LO YEE IN D EP EN D EN T 
CO N TACTO R  *

EMP LO YEE 

• ART MO D EL

• BO O K P UBLIS H ER

• GRAN T ED ITO R
• P ER FO R MER /AR TIS T/MUS ICIAN

• S P EAKERS

• R AD IO  AN N O UN CERS

• CH O REO GRAP H ERS

• GAME O FFICIALS

• W O RK UN D ER AN Y CS U 
CLAS S IFICATIO N

* TO  BE R EVIEW ED BY P R O CUR EMEN T AN D H R , MUS T 
R EVIEW  CLAS S IFICATIO N  GUIDELIN ES , ABC TES T, CS U

R ELATIO N S H IP , AN D TH E BO R ELLO  TES T. 



E XE MP TIO N S  TO  ABC TE S T & AP P LICABILITY 
O F BO RE LLO  TE S T

• EXEMPTION TO ABC TEST (DEFAULT TEST)
• ASSEMBLY BILL 2257 (BORELLO TEST)

EXEMPTIONS
• IF THE EXEMPTIONS APPLY, THEN THE DETERMINATION 

OF EMPLOYEE OR INDEPENDENT CONTRACTOR STATUS 
SHALL BE GOVERNED BY THE BORELLO TEST.

PROCUREMENT AND CONTRACTS WILL WORK WITH HR AND 
LEGAL COUNSEL ON APPLICABILITY



Ch e rw e ll 



IC W EBPAGE

H TTP S :/ / W W W .CS US B.E DU/ H UMAN -RE S O URCE S / CLAS S IFICATIO N -CO MP E N S ATIO N -
S E R VICE S / IN DE P E N DE N T-CO N TRACTO R-IN FO RMATIO N

https://www.csusb.edu/human-resources/classification-compensation-services/independent-contractor-information
https://www.csusb.edu/human-resources/classification-compensation-services/independent-contractor-information


DO  NO T START W O RK UNTIL THE 
AP P RO VAL P RO CESS HAS BEEN 

CO MP LETED BY P RO CUREMENT AND HR.



Qu e s t io n s  ?



CONTACT
INFORMATION

J u lio  Are va lo  
Director, Talent Acquisition, 

Classification & 
Compensation

909-537-4315
Julio.Arevalo@csusb.edu

J o vi Ga la za r
Classification & 

Compensation Analyst 

909-537-3442
Jovi.Galarza@csusb.edu

Te re s a  Villa
Executive Director & Chief 

Procurement Office 

909537-3145
Teresa.Vila@csusb.edu

J a iro  "J C" Co rt e z
Lead Procurement                

& 
contract Specialist 

909-537-3524
JCortez2@csusb.edu
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